All of respondents' initial briefs (D3Q, pp. 6-7; B-E, pp.
8-12; UMWA, pp. 4-5) fallaciously argue that a Part 90 miner
may not bid on a specific job, but as I have previously stated,
there is nothing whatsoever in the Act or Part 90 which re-
stricts a miner from exercising or reexercising his Part 90
rights to get out of respirable dust in excess of 1.0 milli-
gram by transferring to jobs located in less than 1.0 milli-
gram onlv_ if those jobs which he or she seeks are unwanted by
miners~Having more seniority than the miner with pneumoconiosis
Part 90 establishes certain minimum prerequisites which the
operator must provide for the working environment of Part 90
miners, the primary one being that the miners' working environ-
ment may not exceed 1.0 milligram of respirable dust, but Part
90 at no place states that i,f a Part 90 miner asks that he be
allowed to fill a vacancy in a particularly desirable job hav-
ing the 1.0 milligram or less criterion, that the mine opera-
tor should deny that request just because some other miner
with more seniority than the Part 90 miner has, wants that
particular job.

One of the objections voiced by Congressman Erlenborn
to the provision in section 203 (b) of the 1969 Act [now Part
90] which requires that miners with evidence of pneumoconiosis
be transferred to an area having no more than 1.0 milligram
of dust, was that Congress did "not know what mischief we are
playing with seniority rights in the unions when we give a man
an option as to the place where he can work" (Part 1 of 1969
History, p. 1303).  Therefore, Congress enacted section 203(b)
with full knowledge that it might adversely affect seniority
rights.  Congressman Erlenborn also made it perfectly clear
that miners other than those on production shifts are included
among those who are exposed to excessive amounts of respira-
ble dust when he stated as follows:

One of the things that this report pointed
out was a thing that apparently had not been recog-
nized before, namely, that not all dust is gener-
ated at the working face of the mine.  The venti-
lation air coming in behind the miner, in the
passageway, in the halls, where the already mined
coal is being taken out of the mine, picks up dust
and brings it in to the working face, so that
there is dust already present in the ventilation
air that reaches the working face of the mine.  Up
until now most of us had the conception that all
of the dust was created at the working face and
all we had to do was get it away from the miner,
but the very air that comes in to the working face,'
we understand now, has such a concentration of
dust.
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